1.
States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular shall ensure, on a basis of equality of men and women: (a) The same right to enter into marriage; (b) The same right freely to choose a spouse and to enter into marriage only with their free and full consent; Thus, the issue is defined not negatively as victimised by forced marriage, but in the positive as a right to choose, to consent.1 I would like to argue that we should conceptualise the type of crime which transpires in times of armed conflict which has been termed 'forced marriage' as something else altogether. There is, it seems to me, a distinction to be made between 'forced marriage' in times of peace and 'forced marriage' in times of armed conflict. That forced marriage in times of peace typically transpires on the basis of ancient custom or practice; there is typically a wedding which takes place, which despite the legal obligation by States to allow for entry into marriage only with "free and full consent," the bride is coerced either individually, familially or communally into marriage. Though, if one were to set out to determine the locus of the 'forced' element, it would typically be the family and within the family, the parents. Or put another way, consent is removed from the bride and taken by another, typically the parents. As originally conceived this was the type of 'forced marriage' which was meant to be suppressed by provisions such as cedaw. The genealogy of these provisions includes the 1962 Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages which, in its preamble, speaks of "abolishing such customs, ancient laws and practices" so as to ensure "complete freedom in the choice of a spouse."2 Where the issue of consent is concerned -that is: as opposed to what would thus constitute forced marriage -a 1955 Report regarding Pride Price in Eastern colonial Nigeria recommended that where 'native marriages' were concerned "a reappraisal is necessary of the fact that a women has a right to a say in the choice of her future partner in life. Consent should lie with the girl and the part played by the parents should be limited to giving advice."3 In other words, as originally conceived the suppression of forced
